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Denver City Council Approves Zoning Amendments Permitting Construction 
Up to 16 Stories in RiNo 

On Monday, Feb. 12, the Denver City Council voted 11-1 to approve changes to the Denver Zoning Code and 
Municipal Code with the intent of implementing the 38th & Blake Station Area Plan Amendments—and allowing 
property owners to build structures up to 16 stories tall around the 38th & Blake Light Rail Station. The public 
hearing on the ordinances and City Council questioning went late into the evening, with supporters and opponents 
discussing the impacts of increased density, reduced parking requirements, gentrification, displacement and 
whether the new legislation was overreaching or underperforming in nature. 

Executive Summary 
Below is a summary of key changes to both the Denver Zoning Code (“Zoning Code”) and Denver Revised 
Municipal Code (“DRMC”) implemented by City Council on Monday evening: 

 The River North Design Overlay (DO-7) District establishes enhanced design review criteria for all 
structures located within the boundaries of the district. Features include elimination of the minimum 
parking requirement within one-half mile of the 38th & Blake Station, increased requirements for 
screening/mitigating structured parking and designation of the Platte River for treatment as a “primary” 
street. 

 The 38th & Blake Station Area Overlay (IO-1) District permits property owners to exceed the base height 
permitting by the underlying zone district as long as the property owners satisfy affordable housing and 
community benefits requirements. 

 City Council also approved creation of the Incentive Fee Fund, which is intended to allow the City of 
Denver (“City”) to fund various types of affordable and low-income housing, and revised the DMRC to 
permit developers to construct buildings in the IO-1 overlay at heights in excess of the base zoning—
between eight and 16 stories—as long as they build a certain amount of affordable units in the 38th & 
Blake Station area or, in the case of non-residential buildings, provide community benefits commensurate 
with the costs to build those additional units. 

 The amount of affordable units required for those portions of any building constructed above the base 
height permitted by the underlying zone district is four times what is required under the City’s current 
affordable housing linkage fee provisions, which were passed in fall 2016 (“Linkage Fee Ordinance”). 

 Unlike the Linkage Fee Ordinance, residential developers in the IO-1 overlay are not permitted to pay a fee 
in lieu of building units. If residential developers elect to satisfy their build requirement on other property 
within an IO-1 overlay district, they must provide affordable units of similar tender to those developed on 
their site. In other words, a market rate for-sale project must build (either on- or off-site) affordable for-sale 
units, and a market rate for-rent project must build (either on- or off-site) affordable for-rent units. 

 Another critical difference from the Linkage Fee Ordinance is the fact that developers of non-residential 
projects within the IO-1 district can build up to the incentive heights by paying the fee required under the 
Linkage Fee Ordinance and signing a “Community Benefits Agreement,” which is intended to provide 
community serving uses to the 38th & Blake Station area. 

 
38th & Blake Station Area Plan Amendments 
When the University of Colorado A Line opened in April 2016, it connected the 38th & Blake Station to both Denver 
Union Station and Denver International Airport. At that time, the 38th & Blake Station area was located within the 
jurisdiction of five separate small area plans promulgated by the City of Denver, resulting in inconsistency with 
respect to building height recommendations for future development. In an effort to capitalize on the potential 
transit-oriented development opportunities at the new station, the Denver City Council adopted the 38th & Blake 
Station Area Plan Amendments in September 2016 to refine the existing small area plans to clarify the guidance 
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with respect to building heights and “support appropriate and desired growth patterns, including building form 
standards, and mixed income housing opportunities associated with greater density and height.” 
 
While the 38th & Blake Station Area Plan Amendments provide the vision for increased density and heightened 
design requirements in River North (“RiNo”), revisions to both the Denver Zoning Code (“Zoning Code”) and 
Denver Revised Municipal Code (“DRMC”) were required before site development plans and building permits for 
new structures could be approved for structures that incorporate high-quality design standards and take advantage 
of increased height allowances. The ordinances adopted on Monday create two new overlay districts under the 
Zoning Code that cover the area surrounding 38th & Blake Station and offer height incentives allowing developers 
who provide affordable housing or other community benefits to build higher than the maximum permitted height in 
the underlying zone district, and implement new design criteria and requirements. 
 
Design Criteria and Requirements – The River North Design Overlay District (DO-7) 
One of the amendments to the Zoning Code establishes the River North Design Overlay District and details 
requirements related to setbacks, parking location and access, build-to requirements, enhanced design elements, 
and primary building forms. Notably, the DO-7 overlay requires increased street-level activation, increased 
screening requirements for structured parking, and elimination of minimum parking requirements within one-half 
mile of the station and new criteria for designation of primary streets. 
 
Any site development plan application submitted to the City prior to Feb. 12, 2018, and approved by the City prior 
to April 2, 2018, shall not be required to comply with the requirements set forth in the two new overlay districts. 
 
Height Incentive Requirements – The 38th & Blake Station Area Incentive Overlay District (IO-1), Incentive 
Fee Fund and Incentive Height Requirements 
To implement height incentive requirements offered to developers that agree to build affordable housing or offer 
other community benefits, City Council created the Incentive Overlay District, amended the Denver Zoning Map to 
include base zoning districts with height limitations measured in stories, and created the incentive fee fund and 
other incentive height requirements, which such requirements vary depending on the type of uses within a given 
development. 
 
Incentive Overlay District and Amendment to Denver Zoning Map 
In addition to creating the River North Design Overlay District, City Council amended the Zoning Code to establish 
an Incentive Overlay District, clearly laying the groundwork for replication of the Incentive Overlay in other parts of 
the City. The first of these incentive overlay districts is the 38th & Blake Station Area Incentive Overlay District (IO-
1). Any structure that satisfies the requirements of the newly created and simultaneously approved Article VI of 
Chapter 27 of the DRMC, discussed below, may exceed the maximum base height permitted by the underlying 
zone district regulations and build up to the maximum incentive height set forth in Section 9.4.6 of the Zoning 
Code. 
 
Denver City Council also initiated a map amendment rezoning certain properties within the 38th & Blake Station 
area to underlying base zoning districts with height limitations defined in stories, rather than in FAR or other 
metrics, in order to permit more effective administration of the Incentive Height Requirements discussed below. 
 
Incentive Fee Fund and Incentive Height Requirements 
To further implement the new incentive height allowances, Denver City Council voted to add a new Article VI to 
Chapter 27 of the DRMC (“Incentive Fee Ordinance”) creating the Incentive Fee Fund. The Incentive Fee Fund will 
be used for production/preservation of rental housing and for-sale housing, homebuyer assistance programs, 
development of housing for homeless persons and support for low-income at-risk persons in danger of losing 
existing homes, and will be administered by the executive director of the City’s Office of Economic Development 
(“OED”). 
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The Incentive Fee Ordinance allows structures within the Incentive Overlay districts to exceed their base height in 
exchange for payment of additional fees, construction of additional affordable units or provision of other community 
serving benefits. The requirements for taking advantage of increased height opportunities under the Incentive Fee 
Ordinance build upon the existing requirements to either pay linkage fees or build affordable units as required in 
the Linkage Fee Ordinance. 
 
Any fees required to be paid under the Incentive Fee Ordinance are in addition to, and above and beyond, the fees 
required to be paid under the Linkage Fee Ordinance. Any project electing to take advantage of increased height 
allowance under the Incentive Fee Ordinance must pay fees required under the Linkage Fee Ordinance for all 
stories up to the permitted base height, together with four times that amount for each and every story of the subject 
structure above and beyond the permitted base height. 
 
 Residential and “Mixed-Use Residential” Requirements 

Residential and “mixed-use residential structures” (as defined in the Incentive Fee Ordinance) must 
actually build the number of affordable units required under both the Linkage Fee Ordinance and the 
Incentive Fee Ordinance. The number of affordable units required under the Incentive Fee Ordinance is 
determined by multiplying the number of affordable units under the Linkage Fee Ordinance by four. These 
units may be provided on the subject property or at an off-site subject to the IO-1 overlay. Further, 
affordable units must be of the same tender—in other words, for-sale multifamily units must build other for-
sale multifamily units. 

 
 Non-residential and “Mixed-Use Non-Residential” Requirements 

Non-residential and “mixed-use non-residential” (as defined in the Incentive Fee Ordinance) developers 
within the IO-1 overlay are required to comply with one of the following: (1) pay both the fees required 
under the Linkage Fee Ordinance and Incentive Fee Ordinance; (2) build the required total affordable units 
required under the Linkage Fee Ordinance and Incentive Fee Ordinance, either at a structure located on 
other real property subject to the IO-1 overlay or, in a mixed-use non-residential structure located at the 
subject property; or (3) pay the entire fee due under the Linkage Fee Ordinance and execute a community 
benefits agreement. 
 
A “community benefits agreement” is an agreement entered into between an applicant and the City, 
administered by OED, allowing an applicant to provide community serving uses for a portion of the 
proposed structure in place of payment of the incentive height linkage fees. OED, in consultation with 
Community Planning and Development, will determine the applicable community serving uses for each 
community benefits agreement. The community benefit is intended to be commensurate with the cost of 
providing the affordable units that otherwise would have been required under the Incentive Fee Ordinance. 
These agreements are intended to include, without limitation, rent-reduction rate, time period, collateral 
and default remedies such as re-leasing or recapture of any obtained incentive height linkage fee savings. 
All community benefits agreements must be executed prior to approval of a site development plan or 
issuance of building permits. 
 

If you have questions about the RiNo Design Overlay District or Incentive Fee Ordinance, please reach out to Blair 
Lichtenfels, Bruce James or Kate Stevenson. 
 
 
 
 
 
 
 

https://urldefense.proofpoint.com/v2/url?u=http-3A__brownsteinhyattfarberschreck.cmail20.com_t_j-2Dl-2Dbqlyky-2Dyupjjhjjd-2Dh_&d=DwMFaQ&c=wT9hcAyWecHwFHlf1ZE3OA&r=I5jGN2ELrx7tm-EwwxrJ4Q&m=9E41WxgwSXXwSnns6zHK76JlFghrIK920Zfp4sx8Fzc&s=1eH617f6mmlLi1W3RFrdmHrVk-yduNAObcRqiXopuHg&e=
https://urldefense.proofpoint.com/v2/url?u=http-3A__brownsteinhyattfarberschreck.cmail20.com_t_j-2Dl-2Dbqlyky-2Dyupjjhjjd-2Dh_&d=DwMFaQ&c=wT9hcAyWecHwFHlf1ZE3OA&r=I5jGN2ELrx7tm-EwwxrJ4Q&m=9E41WxgwSXXwSnns6zHK76JlFghrIK920Zfp4sx8Fzc&s=1eH617f6mmlLi1W3RFrdmHrVk-yduNAObcRqiXopuHg&e=
https://urldefense.proofpoint.com/v2/url?u=http-3A__brownsteinhyattfarberschreck.cmail20.com_t_j-2Dl-2Dbqlyky-2Dyupjjhjjd-2Dk_&d=DwMFaQ&c=wT9hcAyWecHwFHlf1ZE3OA&r=I5jGN2ELrx7tm-EwwxrJ4Q&m=9E41WxgwSXXwSnns6zHK76JlFghrIK920Zfp4sx8Fzc&s=xioXrtcy_5rVPHtvRb2j6ESOyTLWZQd3r3KscelYCXo&e=
https://urldefense.proofpoint.com/v2/url?u=http-3A__brownsteinhyattfarberschreck.cmail20.com_t_j-2Dl-2Dbqlyky-2Dyupjjhjjd-2Du_&d=DwMFaQ&c=wT9hcAyWecHwFHlf1ZE3OA&r=I5jGN2ELrx7tm-EwwxrJ4Q&m=9E41WxgwSXXwSnns6zHK76JlFghrIK920Zfp4sx8Fzc&s=pNDyClyXTA3IYeznfIk7tvp5Q2aNwHiL6B-mILWoyko&e=


 

 

 

News 
 

February 14, 2018 

www.bhfs.com © 2017 Brownstein Hyatt Farber Schreck, LLP 
www.bhfs.com 

Blair E. Lichtenfels 
Shareholder 
blichtenfels@bhfs.com 
303.223.1190 

Kate B. Stevenson 
Associate 
kstevenson@bhfs.com 
303.223.1280 

 
 

 

Bruce A. James 
Shareholder 
bjames@bhfs.com 
303.223.1167 
 

 
 

This document is intended to provide you with general information regarding recent ordinances and zoning code 
changes approved by the Denver City Council. The contents of this document are not intended to provide specific 
legal advice. If you have any questions about the contents of this document or if you need legal advice as to an 
issue, please contact the attorneys listed or your regular Brownstein Hyatt Farber Schreck, LLP attorney. This 
communication may be considered advertising in some jurisdictions. 
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